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EDITORIAL NOTES. 

The subject of irrepealable contracts made by legislatures is dis- 
cussed again in Farmers’ Loan and Trust Co. v. Stone, U. §. 
Circuit Court 8. D. Mississippi, 20 Fed. Rep. 270, and the court 
discusses also the question whether a state statute limiting railway 
charges between points in different states is not invalid as an at- 
tempt to regulate commerce between the states. 

The charter in question authorized a railroad company from time 
to time to fix, regulate, and receive the toll and charges for the trans- 
portation of persons and property. A later statute provided fora 
commission which should fix a tariff of charges. The court held 
that the charter constituted a contract and that it did not come 
within the police power and was beyond the control of the 
subsequent legislature and that this later act was therefore void. 
They hold also that this act so far as it applies to transportation 
from one state to another is void because it is an attempt to regu- 
late commerce between the states. They distinguish the case of 
Munn v Illinois, 94 U. 8. 1138 ; Chicago, B. & Q. R’y Co. v_ Iowa, 
Id. 155, and Peck v Chicago and N. W. R’y Co. Id. 164, saying 
that the first related to warehouses and the other two to domestic 
commerce and they cited as authority Kaeiser v. Illinois Central 
R’y Co. 18 Fed. Rep. 151 and Louisville & N. R’y Co. v. R. R. 
Commissioners of Tenn., 19 Fed. Rep. 679. We referred to this 
subject and cited some of these cases in our last. number. 





It would seem to be plain enough that a railroad company is not 
liable to a passenger for the loss of a parcel which she herself 
accidentally drops out of a car window, even though the conductor 
was immediately notified and requested to stop the train in order 
to pick it up; and yet such a claim was the subject of a labored 
opinion of Judge Billings, of the U. 8. Circuit Court, 8S. D. Louis- 
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iana, in Henderson v. Louisville & N. Ry. Co., 20 Fed. Rep. 430,and 
the case is followed by alearned note by Mr. Adelbert Hamilton on 
the subject of the liability of a carrier for the loss of goods in the 
possession of a passenger. It is true that the parcel in this case, 
‘‘a certain leather bag,’’ contained money and jewelry worth 
$9,875.00, and the affair occurred on arailroadin Louisiana, where 
they may be accustomed to stop the trains to suit any one’s con- 
venience, and it was very hard-hearted in the conductor to run on 
for three miles to the next station and leave this precious package 
to be picked up by the first tramp who came that way. We may 
imagine the delight of the lucky tramp and the agony of the un- 
happy lady, but she ought to have offered the conductor $500 to 
stop the train and not to have trusted to the uncertainties of the 
law. 





THERE Is hardly any way in which the public press inflicts 
greater injury to men’s reputations than by publishing every 
charge that is made against any man, either in a public prosecu- 
cution ora private law suit. The charge is published and the 
reputation is injured, and it may be, months afterwards, the charge 
is withdrawn or is proved untrue, and this is not reported or is 
stated in an obscure corner of the paper, and passes unnoticed. 
Libels of this kind are justified as the publication of judicial pro- 
ceedings, but the Supreme Judicial Court of Massachusetts has 
now decided that the publication of an ex parte affidavit filed in a 
cause does not come within the reason which allows a fair report 
of proceedings had in open court, and if the charge is untrue the 
publication of it is a libel. 

The case was Cowley v. Pulsifer, publisher of the Boston Daily 
Herald, decided June 27, 1884. The alleged libel was a report of 
the contents of a petition filed for the removal of the plaintiff from 
the bar. The opinion was delivered by Holmes, J., (Oliver Wen- 
dell Holmes, Jr.) Hesaid: ‘‘ The privilege set up by the defend. 
ant is not that which attaches to judicial proceedings, but that 
which attaches to fair reports of judicial proceedings. Now, 
what is the reason for this latter? The accepted statement is 
that of Mr. Justice Lawrence in Rex v. Wright, 8 T. R., 293, 
298: ‘Though the publication of such proceedings may be to 
the disadvantage of the particular individual concerned, yet it is of 
vast importance to the public that the proceedings of courts of just- 
ice should be universally known. The general advantage to the 
country in having these proceedings made public more than coun- 
terbalances the inconveniences to the private persons whose con- 
duct may be the subject of such proceeding.’ See also Davison 
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v. Duncan, 7 El. & Bl. 229, 231; Mason v. Walter, L. R. 4 Q. B. 
73, 88; Com. v. Blanding, 3 Pick. 304, 314. The chief advantage 
to the country which we can discern, and that which we under- 
stand to be intended by the foregoing passage, is the security 
which publicity gives for the proper administration of 
justice. It used to be said, sometimes, that the privilege was 
founded on the fact of the court being open to the public. Patter- 
son, J., in Stockdale v. Howard, 9 Ad. & E. 1, 212. This, no 
doubt, is too narrow, suggested by Lord Chief Justice Cockburn in 
Wason v. Walter, L. R. 4 Q. B. 73, but the privilege and the ac- 
cess of the public to the courts stand in reason upon common 
ground. Lewis v. Levy, El. Bl. and El. 537, 558. It is desirable 
that the trial of causes should take place under the public eye, 
not because the controversies of one citizen with another are of 
public concern, but because it is of the highest moment that those 
who administer justice should always act under the sense of pub- 
lic responsibility, and that every citizen should be able to satisfy 
himself with his own eyes as to the mode in which a public duty 
is performed. If these are not the only grounds upon which fair 
reports of judicial proceedings are privileged, all will agree that 
they are not the least important ones. And it is clear that they 
have no application whatever to the contents of a preliminary writ- 
ten statement of a claim or charge. These do not constitute a pro- 
ceeding in open court. Knowledge of them throws no light upon 
the administration of justice. Both form and contents depend 
wholly on the will of a private individual, who may not even be 
an officer of the court. It would be carrying privilege farther than 
we feel prepared to carry it, to say that by the easy means of 
entitling and filing it in a cause a sufficient foundation may be 
laid for scattering any libel broadcast with impunity. See Sanford 
v. Bennett, 20 N. Y. 20, 27; Lewis v. Levy, whi supra, and espe- 
cially the reasoning in Barber v. St. Louis Dispatch Co., 3 Mo. 
App. 377.”’ ; 





Ir 1s A popular notign that money deposited in a bank belongs 
to the depositor, and it is hard for the non-legal mind to under- 
stand that the money belongs to the bank and that the depositor is 
only a creditor. It would hardly seem necessary, however, to es- 
tablish this latter principle to take a case to the Supreme Court of 
the United States. This was done in Phenix Bank v. Risley, U. 
S. Sup. Ct., March 24, 1884. Thedefense set up in the court below 
in the case was that the money demanded had been seized, con- 
demned and paid over to the U. 8S. Marshal under certain confisca- 
tion proceedings, in which the sum of $12,000, deposited by a bank 
of South Carolina ina bank in New York, had been confiscated 
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as the property of the former bank. This defense was overruled 
by the court below and this ruling was sustained by the Court of 
Appeals, and from their judgment an appeal was taken to the U. 
S. Supreme Court. Miller, J., delivering the opinion of the court, 
said that the libel in the proceedings for condemnation was di- 
rected against the money as if it had been so much tangible prop- 
erty belonging to the defendant, and that the order had directed 
the money to be sold and the proceeds to be brought into court to 
be distributed ; that there was no attempt to attach the debt, but 
simply a seizure of. the twelve thousand dollars, as if it had been 
twelve hundred horses. This he said could not be done, because 
the money in a bank to the credit of a depositor is not the property 
of the depositor subject to seizure under confiscation proceedings. 
The court held the confiscation proceedings were no defense tothe 
action, and sustained the judgment of the court below. (Affirm- 
ing 83 N. Y. 318.) 





THE Supreme Court, at-the last term, settled the law in this 
state upon an important question on the statute of limitations. 
There has been some difference in opinion as to whether the bar of 
the statute can be recovered by an acknowledgment which is accom- 
panied by a condition, or by a refusal to pay the debt. It was set- 
tled in England, in Fanner v. Smart, 6 B. and C. 603, that the ac- 


knowledgment must be taken subject to the condition or qualifi- 
cation, but there have been many conflicting decisions in this coun- 
try. The Supreme Court has now adopted the English rule. The 
case is Parker v. Butterworth, and a syllabus of it is printed on 
another page of this number. 





Tue U.S. Circuit Court of the Eastern District of Arkansas, in 
Dow v. Memphis & L. R. R. Co., 20 Fed. Rep. 260, declared the 
principles on which the courts should be governed in the manage- 
ment of insolvent railroads under a receiver, and the opinions of 
the Federal Courts on this subject are of special interest in New 
Jersey since the United States Court has taken charge of the West 
Shore Railroad. The court held that where the default in the pay- 
ment of the mortgaged debt occurred more than a year before the 
filing of the bill, the receiver should be required to pay all the 
debts and liabilities of the railroad company incurred in operating, 
repairing and improving the road for the period of six months 
next before the filing of the bill; and that a general license should 
be given to sue the receiver in any court of competent jurisdiction 
for liabilities incurred by him in operating the road. On this last 
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point the court said: ‘‘It is desirable that the right of the citizen 
to sue in the local state courts on the line of the road should be in- 
terfered with as little as possible * * * All the liabilities inci 
dent to the operation ofa railroad are incurred by a court when 
it engages in that business; and when they are incurred, why 
should the citizen be denied the right to establish the justice and 
amount of his demand by a verdict of a jury in a court of the 
county where the cause of action arose and witnesses reside ?’’ We 
would respectfully propound this conumdrum to the Court of 
Chancery of New Jersey. 





THE Central Law Journal lost its temper over a criticism of ours 
upon a note of the editor upon the case of Harmers’ Loan, ete.,Co. 
v. Stone. It seems that the expression, ‘‘the heart of the popular 
weal,”’ is dear to the heart of the editor. Wesuggested that there 
might be a doubt as to what it, ‘‘the heart of the popular weal’’ 
was, and the reply is that we are monopolists and do not care for 
the popular weal. On the contrary, we know all about it and are 
devoted to it; but we have yet to learn what the heart of it is, nor 
do we think that the most vivid imagination can supply the wel- 
fare of the people with a heart. 





Tue Central Law Journal comments on Hdwards v. State, 16 Vr. 
419, as follows: ‘Still the discussion of the power of an accused 
to bind himself by a waiver of his constitutional privileges goes on. 
In New Jersey, it seems that the law provides that with the con- 
sent of the accused, the constitutional requirement that no person 
shall be held or tried except on presentment by the grand jury 
may be dispensed with, and for a speedy trial before these judges. 
To this one Stewart in order to hasten his anticipated vindication 
consented, but when he found the finding of the court to be adverse 
to him, his eyes opened, and he could see nothing in the act of 
whose provisions he had availed himself which was consistent with 
the fundamental law of the state. He asserted that he could not 
waive presentment by grand jury and trial by a petit jury, but the Su- 
preme Court of New Jersey declares that the act is constitutional 
and the action of the prisoner was binding upon him. The court 
distinguishes a waiver without the permission of the legislature, 
and a waiver under the provision of an act. We can hardly per- 
ceive the logic of this position, as, if the right of trial by jury 
be secure from infringement by the constitution, no action on the 
part of the legislature can change its character. If the doctrine 
that a waiver of jury trial without legislative permission be based 
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upon the theory, that the people have declared through their con- 
stitution that life and liberty shall not be abridged or destroyed, 
except by the judgment of a jury, and that the accused cannot bar- 
gain away his life or liberty, then it seems reasonable to deny the 
power of a legislature to sanction such an unconstitutional bargain. 
In other words, a legislature whose powers, in a sense, are defined 
by the fundamental law cannot license a citizen to do what the con- 
stitution by implication forbids him to do, unless some discretion 
is vested in the legislature which, by the report of the case in 16 
Vroom 419, does not appear to have been done. It is evident from 
the tone of such decisions as this, that there is a strong prejudice 
among many judges against the jury system, and to this prejudice 
may be due this questionable logic. 





MILLS, ET. AL. EX’RS. v. CENTRAL R. CO. OF NEW JERSEY, ET. ALS. 


(Circuit Court, D. New Jersey. May 2, 1884.) 


Removal of Causes—Citizenship—1. The 
removal of a cause cannot be obtained by 
a suggestion that the complainants must sup- 
port their cause by alleging the invalidity of 
a certain state statute on the ground that it is 
in violation of the U.S. Constitution. The 
pleadings must disclose such an issue to jus- 
tify the removal. The removal cannot be 
made upon the bare suggestion of a contin- 


gency that may never happen. 

2. When the main controversy is between 
citizens of the same state and there is no 
controversy between citizens of different 
states which can be fully determined as be- 
tween them, the suit is not removable and a 
motion to remand willbe allowed. Araphoe 
Co. v. Kansas Pacific R’y Co., 4 Dill. 277 
distinguished. 


On Bill. On motion to remand. 

Mr. H. C. Pitney, (with whom was Mr. Gummere), for motion. 

Mr. James EF. Gowan, contra. 

Nixon, J. The bill of complaint in this case was originally filed 
on August 28, 1883, in the Court of Chancery of New Jersey. The 
defendants put in a joint and several answer on December 14, 1883, 
and on the second of February following they presented a petition 
to the state tribunal praying for the removal of the suit to this 
court. The petitioners based their right of removal on two grounds: 
(1) Because the defendants justified the execution of the lease, 
which the complainants were seeking to set aside, under the pro- 
visions of an act of the legislature of New Jersey, approved March 
10, 1880, wherein an attempt was made to alter and amend the 
charter of incorporated companies, without the consent of all the 
stockholders, which the complainants allege to be in violation of 
the constitution of the United States: and (2) because the only 
necessary and substantial parties to the controversy were the Cen- 
tral Railroad Company of New Jersey, and the Philadelphia & 
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Reading Railroad Company, which were corporations respectively 
of New Jersey and Pennsylvania. 

1. Is there a federal question necessarily involved ? A careful 
examination of the pleadings and the issues there presented fail to 
disclose one. It is true that the defendants in their petition set 
forth that their right to make the lease which the complainants 
are endeavoring to avoid is rested by them upon a certain statute 
of the state of New Jersey, passed March 10, 1880, authorizing cor- 
porations organized under any of the laws of the state to lease their 
road or any part thereof, to any corporation of New Jersey or any 
other state, and allege that the complainants contend that said 
statute is null and void because it violates the provision of the con- 
stitution of the United States that no state shall pass any law im- 
pairing the obligation of contracts. But no such ground of relief 
is found in the bill of complaint, not is it suggested in the plead- 
ings. 

It nowhere appears that the complainants invoke the protection 
of the constitution of the United States or question the constitu- 
tionality of any law of New Jersey. They do, indeed, charge that 
the lease is void and has been executed contrary to law, but they 
make no specific statement in what respect or upon what ground it 
is illegal. It is hardly competent for the defendants to incorporate 
into their petition for removal a possible federal question that may 
arise during the progress of the case, especially when the question 
is not only not suggested by the complainants, but is especially dis- 
avowed and repudiated by them, and then to claim that the removal 
of the controversy into.a federal court is proper in order to have it ad- 
judicated. If it should appear during the continuance of the cause 
that a federal question is necessarily involved, I do not say that no 
appeal would lie from the highest state tribunal to the Supreme 
Court, but Ido say that the defendants should not be allowed to 
transfer the case from the chosen jurisdiction of the complainants 
upon the bare suggestion of a contingency which may never 
happen. 

2. With regard to the second ground a more difficult question is 
presented. The difference of views of the respective parties arises 
from the different conceptions of the learned counsel respecting the 
real parties to the controversy, and the purposes and objects of the 
bill of complaint. 

The defendants allege that the right of the complainants to bring 
such an action is based upon the assumption of their right as stock- 
holders to represent the Central Railroad Company of New Jersey; 
that the relief asked for in the bill of complaint is not merely relief 
for the complainants as such, but for all the stockholders, and for 
the said corporation of which they are the representatives ; that 
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whether the claims of said company are asserted by its governing 
body or by one of its stockholders, it is the company itself which 
is the party to the suit ; that the individual defendants are not 
necessary and substantial parties to the litigation ; and that, even 
if they are, the case discloses a controversy wholly between two 
corporations of two different states, which can be fully determined 
as between them without the presence of the other parties. 

The complainants, on the other hand, insist that the Central 
Railroad Company is the naked trustee of the complainants ; that 
the latter have a beneficiary estate and interest in the lands, fran. 
chises, tolls, and all other property in its possession and under its 
control as trustee ; that the execution of the lease and contract 
was a breach of trust,and a diversion of the trust property to 
strangers without authority of law ; that, so far from there being 
identity of interest between the complainants and the New Jersey 
Central Railroad Company, the controversy between them is actual, 
and in every sense antagonistic ; that the individual defendants 
are made parties, not formally, but for the purpose of obtaining 
specific relief against them as active agents in making an unlawful 
transfer of their property ; and that no separate controversy can 
be found between any two parties, citizens of different states, which 
can be fully determined between them without the presence of the 
other parties to the action. 

It is conceded that support is found for the defendants’ view in 
the case of Arapahoe Co. v. Kansas Pac. Ry. Co., 4 Dill. 277. In 
that case the plaintiffs, citizens of Colorado and stockholders of 
the Denver Pacific Railroad Company, a corporation of Colorado, 
filed a stockholders’ bill in a state court of Colorado against the 
said Denver Pacific Railroad Company and its directors, and the 
Kansas Pacific Railroad Company, a corporation of Kansas, and 
certain individual citizens of other states than Colorado. The ob- 
ject of the suit was to obtain an accounting with the Kansas Com- 
pany and other defendants on an allegation that a majority of the 
trustees of the Denver Company had been committing frauds, and 
thus depriving that company of the funds belonging toit. The relief 
prayed for was a decree in favor of the Denver Company for the 
sum found due on an accounting. Mr. Justice Miller said that the 
interests of the plaintiffs and of the Denver Pacific Company were 
identical ; that if the suit was successful no decree could be enter- 
ed in favor of the defendants, but only in favor of the Denver 
Company, for the amount found due ; and that such was the flex- 
ibility of the mode of proceeding in a court of chancery, that, 
where a party refused to be the complainant in asuit, other inter- 
ested parties might file a bill and make him a defendant, without 
changing his relations to the controversy ; and that, under such 
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circumstances, the court had power, for the attainment of justice, 
to render a decree in favor of one defendant against the other. 
Observing that no relief was asked against the individual defend- 
aats, he treated them as not necessary parties to the suit, and re- 
tained the case as one of federal cognizance, because the real con- 
troversy was, in fact, between the two corporations of different 
states. Butit seems to me that the cases are distinguishable. In 
the latter, neither the Denver Pacific Railroad Company nor its 
board of directors, as such, was complained of. No relief was 
prayed for against the corporation, but in favor of the corporation 
against the fraudulent acts of a part of its trustees. All the ma- 
terial defendants against whom relief was asked were citizens of 
other states. There was nothing to be adjudicated against parties 
living in the same state. But inthis case the suit is against the 
Central Railroad Company and a number of individuals, some of 
whom are citizens of the same state with the complainants, and 
others are citizens of different states, and specific relief is prayed 
against the acts of the corporation and of the individuals who are 
made defendants. Even if the theory should be adopted that the 
New Jersey Central Railroad Company is the real complainant, 
some of the defendants against whom relief is songht are citizens 
of the same state, and they are indispensable parties, if the com- 
plainants are to have determined the questions raised in the plead- 
ings, and to have extended to them the full measure of relief which 
they pray for. 

The case of Bacon v. Rives, 106 U. 8. 99, S. C. 1 Sup. Ct. Rep. 
3, does not help the defendants in their contention. The court 
there held that the executors of George Rives were not necessary 
and substantial parties to the issue between the’ complainants and 
the principal defendant, because no relief was prayed for against 
them ; that they were made parties for the sole purpose of reaching 
the interest of George C. Rives in his father’s estate, in their hands, 
if the complainants should succeed in their suit against him. 
Though made formally defendants, they were regarded substan- 
tially as mere garnishees. But, in the present case, specific relief 
is sought against the individual defendants, who are charged to be 
personally responsible for the alleged illegal acts in the misappli- 
cation of property which they held as trustees of the complainants. 
It falls rather within the principle of Corbin v. Van Brunt, 105 
U. 8. 576, where the suit was for the recovery of land, and dama- 
ges for its detention. The controversy in regard to the recovery 
of the land was between citizens of the same state, and the one for 
damages for detention between citizens of different states. The 
court held that separate and distinct trials of these issues were not 
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admissable and that the case should be remanded to the state court 
from which it had been improperly removed. 

Regarding the action as one where the main controversy is be- 
tween citizens of the state, and not finding it in any ‘‘controversy 
wholly between citizens of different states and which can be fully 
determined as between them,’’ I must hold that the suitis not re- 
movable, on the ground of citizenship, under the second section of 
the act of March 3, 1875, and the motion to remand must prevail. 


WHITALL STOKES v. THE NEW JERSEY POTTERY COMPANY. 


(New Jersey Supreme Court, June Term, 1884.) 


Corporation—Powers of President — Judgment by Confession. 


1. The president of a corporation has no power in virtue of his 
office as president to execute a bond and warrant of attorney for 
the entry of a judgment by confession against the corporation. 

2. The powers of the president of a corporation virtute officii 
over its business and property are strictly the powers of an agent ; 
powers delegated to him by the directors, who are the managers of 
the corporation and the persons to whom the control of its busi- 
ness and property is vested. 

3. The president of a corporation organized for business pur- 
poses is its chief executive officer, and, in virtue of his office, has 
authority to perform allacts of an ordinary nature which by usage 
or necessity are incident to his office, and may bind the corpora- 
tion by contracts in the usual course of business. His authority 
to act for the corporation may also beenlarged beyond those powers 
which are inherent in his office, but those are cases where the 
agency of the officer has arisen from the assent of the directors from 
their consent and acquiescence in permitting him to assume the di- 
rection and control of its business, and instances of the application 
of the principle that a principal will be liable for the acts of his 
agent within the apparent authority conferred upon him. 

4, That the president of a corporation is the owner of nearly all 
its capital stock, and is its superintendent and treasurer and the 
active manager of its affairs, and was accustomed to borrow money 
for the company’s use, will give him no power to encumber its prop- 
erty by a mortgage or judgment conferred for money borrowed. 

5. The corporation having become insolvent, its receiver, as the 
representative of creditors, has the capacity to take the objection 
that a judgment against the corporation by confession was not ob- 
tained in such a manner as to be binding upon the corporation. 
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LEAH PARKER »v. WILLIAM L. BUTTERWATT. 
(New Jersey Supreme Court, June Term, 1884.) 


Statute of Frauds — Qualified Acknowledgment — Joint 
Promissors. 


1. Sections ten and eleven of the statute of limitations (Rev. 595), 
which are in substance the same as 9 Geo. 4, c. 14, only changed 
the law with respect to the rules of evidence. The acknowledg- 
ment or promise to take a case out of the statute must now be in 
writing and signed by the party to be charged; but the acknowl- 
edgment or promise, when so proved, will have the same legal con- 
struction and effect as it would have had before the statute was 
passed. The endorsement or memorandum of payment by the 
party to whom payment is made is no longer sufficient proof thereof, 
but any payment when proved by competent evidence aliunde, 
which would have been sufficient before the statute, is still suffi- 
cient to remove the bar of the statute. 

2. From an unqualified acknowledgment of a subsisting debt, the 
law will imply a promise which will obviate the bar of the statute ; 
but if there be anything in the admission to repel the inference of 
a promise to pay, no promise will be implied, and the acknowledg- 
ment will not enable the plaintiff to recover; and if the acknowl- 
edgment be coupled with a promise which is qualified or condi- 
tional, neither the acknowledgment nor the promise will be availa- 
ble, unless the condition has been performed or the event happened 
by which the promise is qualified. 

3. Defendant, a joint maker of a promissory note, in a letter 
written to the plaintiff, admitted that he signed the note as surety 
and added: ‘‘It would be impossible for me to pay the note at 
this time ; therefore, I shall be a thousand times obliged to thee 
if thee willallow it to rest until John, the other maker, or I, or 
both, are in better condition to liquidate it.’’ Held to be a quali- 
fied promise by the defendant to pay when his circumstances had 
so improved that he had the ability to pay, and that the plaintiff 
could not make the promise available without affirmative proof of 
the substantial fulfillment of the condition. 

4. A payment on account by one joint promissor will not remove 
the bar of the statute of limitations as against a co promissor in 
whose favor the statute had attached when the payment was made. 

Whitcomb v. Whiting, approved and explained; Channel v. 
Ditchburn, 5 M. and W. 494, and Goddard v. Ingram, 3 Q. B. 839, 
disapproved. 
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STATE, EX REL. CHAS. A. GROVER v. GERSHOM MOTT, MAJ. GEN’L. 


(New Jersey Supreme Court, February Term, 1884.) 
National Guard—Jurisdiction. 


1. The act for the organization of the National Guard authorizes 
the division commander to disband a company for mutinous con- 
duct. 

2. Such action relates to the organization of the militia and is 
cognizable only by the military authorities. 

3. Alleged grievances growing out of such action may be laid be- 
fore the commander-in-chief by the officers or men of the company 
ordered to be disbanded. 

4. An order of disbandment made by the division-commander is 
not reviewable in the Supreme Court. 

5. The section of the National Guard Act directing that officers 
of a disbanded company shall be placed on the retired list, is not 
in violation of the constitution of the state. 

Opinion by PARKER, J. 


STATE, THE CENTRAL RAILROAD COMPANY OF NEW JERSEY, ET AL. PROS. v. 
HUDSON TERMINAL RAILWAY COMPANY. 


(New Jersey Supreme Court, February Term, 1884.) 


Corporations—General Railroad Act—Taking Land outside of 
strip of 100 feet. 


1. The General Railroad Act (Rev. p. 925) does not authorize 
corporations, authorized under it, to take by condemnation more 
land than a strip one hundred feet wide inter terminos. 

2. If, under the General Railroad Act, a corporation presents a 
petition for the condemnation of more land than it isauthorized to 
condemn, averring its inability toagree with the owner for the pur- 
chase of the whole, the proceedings will on certiorari be set aside. 

3. Persons named in a petition for the condemnation of land as 
claimants of some interest in the land, and thereby made parties to 
the proceedings, may by certiorari question the authority of the 
petitioner to institute such proceedings, without showing that they 
realy have an interest in the land. 

Opinion by Drxon, J. 
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ANASTASIA NOLAN v. JAMES MANTON, ADMINISTRATOR OF JOHN MANTON, DEC’D,. 


(New Jersey Supreme Court, June Term, 


Contract —Privity—Money had and re- 
ceived.—A widow received from a Savings 
Bank money deposited by her husband in his 
own name. Letters of administration on the 
husband’s estate were afterwards obtained by 
another person. Ina suit against her by the 
administrator for money had and _ received, 
Held (1) That if the defendant received the 
money on an undertaking to pay it to an ad- 
ministrator when one should be appointed or 
to hold it for the benefit of the husband’s es- 


1884.) 


administrator when letters were taken out 
and thereupon a contract to pay him would 
be implied on which he might sue : (2) That 
if the defendant claimed the money as her 
own money—demanded it of the bank as 
her own—and the officers of the bank, recog- 
nizing her as the right owner of the money, 
paid it to her as money belonging toher in her 
own right, and she received it as such, with- 
out any undertaking to hold it for another, 
the action could not be maintained for the 


tate the trust would ensue to the benefit of want of privity of contract. 


On writ of error to the Circuit. 

Argued before the Chief Justice and Justices Depue, Van rea 
and Scudder. 

Mr. H. Cutter and Mr. A. V. Schenck for plaintiff in error. 

Mr. J. W. Beekman, contra. 

The opinion of the court was delivered by Drpur, J.: John 
Manton died January 6, 1877, leaving a widow and several children 
surviving. At the time of his death there was to his credit in the 


Emigrant Industrial Savings Bank, in New York city, the sum of 


$1,007.48. The bank book, which was the evidence of the deposit, 
was in his name alone. In January, 1878, the sum so deposited, 
with interest, amounted to $1,063.67. 

After his death his widow, without letters of administration, re- 
ceived this money from the bank in several sums, between Janyary 
27, 1878 and March 6, 1879. She intermarried with one Nolan in 
September, 1882. In May, 1883, the plaintiff, a son of the deceased, 
took out letters of administration on the estate of his father, and 
then brought this suit against Mrs. Nolan to recover of her the 
money. The action is in asswmpsit for money had and received. 

The evidence on the part of the plaintiff tended to show that the 
defendant obtained the money with the understanding that she was 
to hold it until an administrator should be appointed, and then ac- 
count for it. On this presentation of the case the defendant receiv- 
ed the money on an express trust—upon an undertaking to pay it 
to an administrator when one should be appointed. This trust 
enured to the benefit of the administrator when letters of adminis- 
tration were taken out, and thereupon a contract to pay him was 
implied. Com. Dig. Action on the case E., 2 Greenl. on Ev. § 119. 
The motion to nonsuit was therefore properly denied, and the ex- 
ception on that ground is not sustained. 

The defendant as part of her case denied that she received this 
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money on any such trust, or upon any trust whatever. She con- 
tended and so testified, that the moneys deposited in the bank 
from time to time and making up the account were her moneys 
which she had earned, and that they were in fact deposited in the 
bank in the names of her husband and herself; that she did not 
discover that the bank book was in her husband’s name alone un- 
til after his death ; that she demanded the money of the bank as 
money belonging to her, and that the officers of the bank, being sat- 
isfied that she was the right owner, paid the money to her assuch, 

On this evidence the defendant’s counsel asked the judge to 
charge that the payment to the defendant by the bank, and the re- 
ceipt by the defendant of the money on a claim by the de- 
fendant that the said money was her money,would not raise anim- 
plied promise in law on the part of the defendant to pay the money 
to the plaintiff, and consequently that the action could not be 
maintained in the absence of proof of an express promise by the 
defendant to pay the same. The judge refused the request, and 
charged that if the defendant took the money from the bank when 
it was not hers, there was an implied assumption that she would re- 
turn it when requested—whereupon the defendant took an excep- 
tion. 

The only question presented by this exception is whether, by the 
law of this State, an action for money had and received will lie 
where the defendant has not received the money in suit on a con- 
tract express or implied to hold it for the use of the plaintiff—in 
other words, whether privity of contract express or implied is not 
necessary to give a plaintiff a standing in court to maintain the ac- 
tion. 

The leading case in the English courts on this branch of the law 
is Williams v. Everett, 14 East. 582. The facts in that case were 
these: One Kelly, residing abroad, was indebted to several persons 
in England. Among his creditors was the plaintiff, Williams. 
Kelly remitted bills to the defendants, his bankers in London, with 
directions to pay the amount in certain specified proportions to the 
plaintiff and other of his creditors. Williams had also received a 
letter from Kelly ordering payment of his debt out of that remit- 
tance. Williams showed the letter to the defendants, and offered 
an indemnity if they would hand over one of the bills to him. The 
defendants refused to endorse the bill or to act upon the letter, 
and afterwards received the money on the bills. Williams then 
brought his action against the defendants for money had and re- 
ceived to his use. At the trial he was nonsuited on the ground 
that the defendants, having renounced the terms on which the bills 
were remitted before the money was actually received, it was only 
money had and received to the use of the remitter of the bills. 
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The non suit was sustained in banc for the reason that there was no 
assent on the part of the defendants to hold the money for the pur- 
poses mentioned in the letter, and that, in order to constitute a 
privity between the plaintiff and defendants, an assent, express or 
implied, to receive the money for the plaintiff was necessary. 

Vaughan v. Matthews, 13 Q. B. 187, is another precedent to the 
same effect. The plaintiff was administrator of Jane Vaughan, 
who died in March, 1843. The defendant was executor of Ann 
Vanghan, who died in March, 1844. Jane had lent to one Evans 
£150, and received from himas security his promissory note, paya- 
ble, as was said by the plaintiff, toMiss Vaughan. After the death 
of Anne, the defendant as her executor, brought suit against Evans 
on the note, alleging it to be payable to Miss Vaughans’ and not to 
Miss Vaughan only; and as Anne survived her sister, she would 
have the right to enforce payment. Evans settled the action and 
paid the amount to the defendant. The plaintiff alleged that the 
letter s had been fraudulently added to ‘‘ Vaughan’’, and that the 
defendant had wrongfully received payment from Evans of the 
promissory note, which really belonged to the plaintiff as adminis- 
trator of Jane, the payee, who had furnished the consideration. 
For the defendant it was contended that, admitting the whole of 
the plaintiffs case as it was stated by him, an action for money had 
and received could not be maintained. The court directed a non 
suit to be entered. Lord Denman, C. J., delivering the opinion of 
the court, said: ‘‘The defendant received the money in his own 
right, in payment of a note which, if genuine, would have been his 
property as executor of Anne Vaughan. The payment was not in 
respect of a note which, if genuine, the plaintiff would be entitled ; 
nor can the defendant be considered as acting in any respect as his 
agent. The facts stated do not raise the legal inference that the 
money paid by Evans was had and received by the defendant to 
the use of the plaintiff. Evans may still be liable to the plaintiff 
for the money lent to him by Jane Vaughan, if not upon the note; 
and the defendant may be liable to refund to Evans the money paid 
by the latter under mistake or misrepresentation ; but there is no 
contract express or implied between the plaintiff and the defen- 
dant.”’ 

There is also a series of decisions in the courts of New York of 
like import, which hold that where two claimants for the same 
money apply for payment to the party from whom it is due, and 
one of them is recognized as being entitled to it, and is paid to the 
exclusion of the other, who is in fact the one entitled to it, the 
latter cannot sue the former to recover the money of him for the 
reason that, the party receiving the money having received it 
under a claim of right in himself, the law will not imply any con- 
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tract or promise by him to hold the money for the use of the other, 
or to pay it over to him, and that therefore there is not, under such 
circumstances, any privity of contract on which to found the 
action. Patrick v. Metcalf, 37 N. Y. 332; Butterworth v. Gould, 
41 id. 450; Rowe v. Bank of Auburn, 51 id. 674; Hathaway v. 
Town of Homer, 54 id. 655; Decker v. Sulsman, 59 id. 275. 

There are decisions in the courts of some of our sister states 
giving to the action of assumpsit as an equitable action a broader 
scope, and holding that to warrant the action there need be no 
privity of contract except that which results from one man having 
another’s money which he has not a right to retain in foro consci- 
entia, and which he ought ex aequo et bono to pay over. But 
if we were disposed to advance the action up to those limits, we 
would be restrained by a precedent in this court which is binding 
upon us. I refer to the case of Sergeant & Harris v. Stryker, 1 
Harr. 464. The facts in that case were these: The sheriff of H. 
had offered a reward for the apprehension of a prisoner who had 
escaped from jail. Stryker arrested the prisoner and lodged him 
in jail. Sergeant and Harris, falsely representing to the sheriff 
that they had arrested the prisoner and were entitled to the re- 
ward, received it of the sheriff. Stryker then sued Sergeant & 
Harris for the money so received by them of the sheriff as money 
received for his use. Thiscourt held that the action would not lie. 
The ground was that there was not between the parties any privity 
express or implied whereon to found the action. Chief Justice 
Hornblower, in delivering the opinion of the court, cited Williams 
v. Everitt, swpra, with approval as a case decided upon great con- 
sideration. He reaffirmed the doctrine of that case that privity of 
contract was necessary to the action, and that could arise only 
from the receipt of the money under an assent express or implied 
to hold it for the benefit of the plaintiff. That assent, he said, 
could not be implied in that case; ‘‘ for the defendants, instead of 
receiving the money as the money of the plaintiff or for his use, 
claimed and received it as their own, and wholly deny the plain- 
tiffs right to it. I cannot distinguish the case just cited from the 
case presented by this exception. There was at the trial evidence 
both ways, and we cannot, on this bill of exceptions, consider on 
which side the evidence preponderated. The defendant was en- 
titled to the instruction that the action was not maintainable, if in 
the judgment of the jury the money was received by her as her 
own money under a claim of right to it, and without any assent to 
hold it for the benefit of the estate, or the administrator when an 
administrator should be appointed. 

It was also insisted tha‘ this action was maintainable against the 
defendant as an executrix de son tort. But it will be observed 
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that this suit is not an action by a creditor to recover of the de- 
fendant as executrix in virtue of assets of the deceased in her 
hands, nor is she sued as executrix de son tort. The gravamen of 
the action is money had and received to and for the use of the 
plaintiff as administrator of the deceased, and the question pre- 
sented by the record is whether the money was so received as to 
create, as between defendant and the plaintiff, that privity which 
is an essential element of such an action. 
For the reason above given the judgment should be reversed. 


COURT OF ERRORS AND APPEALS. 


NOTES OF DECISIONS. 
(June Term, 1884.) 


Frost, Hxr., v. Mixsell.—Sureties held liable for the money that 
came into the possession of Mr Teal. Reversed. 

Cubberly v. Cubberly.—Re-argument ordered on a single point, 
viz.: Whether a parol promise upon written agreement will be 
specifically enforced in equity. 

Wilkinson v. M. HE. Church of Camden.—Opiniorwr by the Chief 
Justice. This case related toa codicil affecting real estate. The 
court said the title to real estate is by no means concluded by the 
judgment of the probate court. That affects personalty alone. 
This practice is an old tradition in New Jersey. It has come to 
us from our English ancestors, and is entirely established here. 
Nevertheless the decree appealed from must beaffirmed. The facts 
are fully stated in the opinion of the Chancellor. The evidence is 
in favor of therespondent. Although the heir is entitled; asa 
matter of right, to an issue at law, a devisee is not. The applica- 
tion to the Chancellor to admit further testimony was an appeal to 
his discretion. The facts are all in, andare in favor of the respond- 
ent. The decree must be affirmed. 

Pratt v. Corey.—Opinion by Drpur, J. A widow claimed her 
interest in community property under the law of California and 
her dower in New Jersey property and at the same time insisted 
that she was entitled to take under her husband’s will. Held that 
as to the community property the law of California must govern 
and that she was not put to an election. She is entitled to one- 
half of the community property as her own and to dispose of the 
other half under the will. But as to the property in New Jersey 
the law of New Jersey must govern, and she is put to an election, 
because the right of dower is inconsistent with the will. Since she 
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has made an absolute disposition of the property she must have 
acted under the will, and is not entitled to herdower. An expense 
of $15,000 for a mausoleum to her husband disallowed as unreason- 
able; $500 suggested as the proper sum. Decree reversed. | 

Baldwin v. Taylor, Ex’ r.—Affirmed. 

Edwards v. Brantigan.—Opinion by VAN SycKEL, J. Reversed 
on the ground that the ‘‘ give and take”’ agreement sought to be 
enforced was ambiguous and was not understood in the same sense 
by the two partners by whom it was made. 

Osborn v. Havens.—Affirmed for the reasons given below. 

Hobart, Receiver, v. Dovill.—Opinion by Dixon, J. He said 
he agreed with the Vice-Chancellor that the conveyances were not 
absolute, but that he did not think the purposes of the convey- 
ances were so restricted. They were intended to cover all defi- 
ciencies for which Louis Dovell was civilly responsible and not 
merely the money which he himself had taken. Mrs. Dovell’s 
affidavit admits as much. So does the bill of complaint. The 
son’s evidence is similar. The evidence of the Directors is that 
the deficiency was to be covered from whatever source, or rather it 

yas assumed that Louis was guilty. Wedonot think the inten- 
tion went quite so far as this. Louis Dovell, although he does not 
seem to have taken much himself, did violate the rules of the bank ; 
allowed the cashier to take the money ; gave it to him himself ; no 
orders of cashier would justify him in this ; he was clearly respon- 
sible. It should be determined by reference to a master or by trial 
by jury how far the deficiency was carried by the conduct of L. 
D., and to that extent the bank is entitled to keep the lands but 
must account for the surplus. RkrED and VANSyYCKEL, JJ., dis- 
sented. 

Gibbs and Stanton v. State, Roe, Prosecutor, and four similar 
cases. Affirmed. 

Traphagen v. Lyon.—Opinion by Maat, J. The CHANCELLOR 
held that a judgment which had been paid was good in the hands 
of an assignee who took it ‘without notice that it had been paid 
and that the court of equity will not compel him to cancel it even 
in the interest of other encumbrances. This court is of the opin- 
ion that if a judgment has been paid it cannot be held good against 
intervening encumbrances, and they are entitled to relief on the 
ground of the unconscientious retention of the judgment uncan- 
celled, but the burden of proof is upon them and in this case there 
was not sufficient proof that the judgment had been paid. The 
decree ought to be reversed and the bill dismissed, not on the 
ground stated in the opinion of the court below but because there 
is not sufficient proof that the judgment had been paid. 
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Miller v. Spear.—Opinion by Drxon, J. Reversed. Reported 
in full on page. 

Coryell v. Hodge.—Affirmed for reasons given below. 

Empson v. Lawrence.—Affirmed on opinion below. 

Ellicott v. Chamberlain, Ex’rs of Chamberlain.—ParkKeEr, J. 
An executor threatened to mismanage the estate, saying he could 
make a large amount of money out of it through his power to sell 
and invest; he said he would take the precautions on bond, ete., 
and offered to renounce for $25,000. Finally it was agreed between 
him and the widow that he should renounce for $10,000 and costs 
and counsel fees. He and the other executor did renounce, but the 
other received nothing. One thousand dollars were paid for costs 
and counsel fees, and sums were paid from time to time. A mort- 
gage of $1,300 was assigned and the last receipt, given for a pay- 
ment of $2,500, was ‘‘on account of renunciation.’”’ He tooka 
note for $2,500, the balance of the $10,000. This note was unpaid 
and the executor died, and his executors began suit on the note. 
The widow then filed a bill in equity to restrain the collection of 
the note to recover the bond and mortgage assigned and to recover 
back the money paid. It was held that the contract was illegal. 
An executorship is a sacred trust, not to be made merchandise of. 
Fees of an executor are not due absolutely and may be forfeited. 
The widow, however, cannot recover back money already volun- 
tarily paid. ‘She wasa party to an illegal contract. The court will 
not help either party. She canresist payment of the note, but this 
she could do in circuit court. There is no necessity for a bill in 
equity. Bill dismissed. 

Harrell v. Harrell.—Held over. 

Conover v. Honce.—Opinion by the Cuter Justice. Assessment 
case. Irregularity in listing property. Held, That since the act 
of 1881 nothing can be heard on certiorari or on writ of error except 
merits. No irregularity can be considered. PARKER, J., votes to 
reverse, because it appears by the evidence that the property was 
covered by mortgages, and that there was nothing to tax. The 
act of 1881 makes this court the assessors. Affirmed. 

Lindley v. O Reilly.—CuanceELiLor. Judge erred in his charge 
in the law as to the effect of possession for twenty years. 
This was prejudicial to defendant. The judgment should be re- 
versed. The Chief Justice dissented and said: These expressions 
of the judge were not statements of the law, but were expressions 
of opinion as to the effect of evidence. Reversed. 

Apgar v. Apgar.—Di1xon, J. Act relating to sale of contingent 
estates gives power to sell vested estate of those who are unwilling 
and are not in default. It is not confined to cases where the inter- 
ests are bound up with those of infants. This power however, 
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must be very sparingly exercised. The interest of the owner’s 
particular estates, as well as prospective interests must be consid- 
ered. The Vice Chancellor seems to have laid too much stress 
upon the interest of the future estates. The evidence in this case 
shows that while the sale would be for the benefit of the future 
tenant, it would be detrimental to the particular tenant. Reversed. 

Jacobus v. Munn, Executor.—Macir, J. Unable to find suffi- 
cient evidence of gratuities to be accounted for, the Chancellor de 
clined to deprive executor of commissions or to impose costs upon 
him. ‘This leniency seems to have been shown because the Chan- 
cellor thought he did not know he was doing wrong and that the 
estate had suffered no loss. ButI think the men who managed 
this estate for 28 years must have known enough to Know that it 
was wrong to take gratuities from tenants and from workmen, and 
I am not sure the estate has not suffered diminution. As a matter 
of public policy such an execution should suffer something more 
than a mere repayment of improper gains. If it were anew matter 
I should think all commission should be forfeited. Heshould cer- 
tainly be allowed no more than the Orphans’ Court allowed him, 
$9,000, on his annual accounts and costs of court below. 

Butler v. Butler.—Affirmed. 

Hawlings v. Riehle. 

Smith v. Mutual Loan Savings Association.—Aflfirmed. 

Voorhees v. DeKay.—Affirmed. Dt1xon, J., dissented. 

Middleton v. Dougherty.—Tur CHANCELLOR’s opinion read. 
Judgment affirmed. 

Van Winkle v. Williams.—Affirmed. No opinion. 

Hays v. Stines.—Affirmed. No opinion. 

Penn Life Ins. Co. v. Semple.—Knapp, J. Opinion not read. 
Affirmed. Same conclusions as below. 

Morse v. Penrose.—Affirmed on opinion below. 

"Prov. Inst. for Savings v. Jersey City.—Brought here for the 
purpose of taking the case to the U. 8S. Supreme Court, this- 
court having previously decided same question. Affirmed. 

Halsey v. Ackerman.—Affirmed for reasons given below. 





GARRET SPEER, JOHN H, SPEER AND SARAH C. VANDERHOOF v. ABRAHAM MILLER, 
MARGARET BLOWERS AND LYDIA TIMBROOK, 


(New Jersey Court of Errors and Appeals, June Term, 1884.) 


Descent—6¢h Section—Meaning of “The some ancestor, those who stand in the near- 
Blood of the Ancester.”—In cases depending est degree of consanguinity to the person so 
on the sixth section of the ‘‘Act directing the seized shall inherit, if they are of the blood 
descent of real estates,” (Rev. p. 297), of such ancestor, although they may not 
where the lands have come to the person _ stand nearest, in virtue of the blood of such 
dying seized by descent, devise or gift of ancestor, to the person last seized. 


On Appeal. Argued at March Term, 1884. 

Mr. Theodore Little for appellants. 

Mr. Newton S. Kitchell for respondents. 

The opinion of the court was delivered by 

Drxon, J.: On May 7, 1881, Julia A. Badeau died intestate, seized 
of lands in this state, without leaving any kindred nearer to her than 
the parties to this suit. The appellants are related to her on both her 
father’s and her mother’s side, in the fifth degree ex parte paterna 
being the children of her father’s mother’s brother, and in the third 
degree ex parte materna, being her mother’s brother and sisters. 
This dual connection springs from’ the fact that her father and 
mother were cousins. The respondents are related to the intestate 
on her father’s side only, and in the fourth degree, being the chil- 
dren of her father’s brother. 

The relationship is shown plainly on the annexed diagram : 


Henry Miller. 


A 





His daughter Eliza, His son, 
wife of Francis Speer. Chris. Miller. 
— A ~ A 
Their Their son, 
son, Henry Speer, 
John who married 
Speer. his cousin. 
aS 
Garret Speer, Julia 
John H. Speer, Badeau, 
Sarah C. Vanderhoof, the intestate. 
the complainants and 
respondents. 


The lands in question had come to the intestate by descent from 
her father. On these facts the inquiry is raised, who now own the 
lands? The title passes under the sixth section of the act directing 
the descent of real estates (Rev. p. 297), which enacts, ‘“‘ that when 
any person shall die seized of any lands, without devising the same 
in due form of law, and without lawful issue, and without leaving 
a brother or sister of the whole blood or half blood, or the issue of 
any such brother or sister, and without leaving a father or mother 
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capable of inheriting by this act the said lands, and shall leave: 
several persons all of equal degree of consanguinity to the person 
so seized, the said lands shall then descend and go to the said sev- 
eral persons of equal degree of consanguinity to the person so 
seized, as tenants in common, in equal parts, however remote from 
the person so seized the common degree of consanguinity may be, 
unless where such inheritance came to the said person so seized 
by descent, devise or gift of some one of his or ancestors, in which 
case all those who are not of the blood of such ancestor shall be: 
excluded from such inheritance, if there be any person or persons 
in being of the blood of such ancestors capable of inheriting the 
said lands.”’ 

Upon this section it was decided in Schenck v. Vail, 9 C. E. G. 
538, that the degrees of consanguinity were to be reckoned accord- 
ing to the civil law, that there was no right of representation, and 
those nearer in degree to the intestate took the land in exclusion 
of those more remote. 

According to the decision, and disregarding for the moment the: 
source whence the intestate derived the land, the appellants would 
evidently be entitled to the estate, for they stand in the third 
degree of consanguinity to the person dying seized, while the res- 
pondents stand in the fourth degree only. 

Does then the fact that the intestate obtained her title by descent 
from her father interfere with this devolution of the property 4 
That depends upon the true interpretation of the statutory clause 
which says that all persons who are not of the blood of the ances- 
tor from whom the estate came to the intestate, shall be excluded 
from the inheritance. Are the appellants of the blood of the intes- 
tate’s father within the meaning of this provision? If they are 
not, they are excluded; otherwise, they inherit. 

To be of the blood of any person means to be able to trace 
descent from some progenitor of that person. This is the common 
acceptation of the phrase, apart from the theoretical notion which 
makes of one blood all nations of men. It is also its legal sense,. 
as the following cases indicate: Gardner v. Collins, 2 Peters, 58, 
where Justice Story says, ‘‘a person is, with most strict propriety 
of language, affirmed to be of the blood of another who has any, 
however small, a portion of the same blood derived from a common 
ancestor.”’ Beebe v. Griffin, 14 N. Y. 235; Hart’s Appeal, 8 Pa. 
St. 32; Cutter v. Waddingham, 22 Mo. 206 and Den yr. Jones and 
Searing, 3 Hals. 340. Within this definition the appellants are of 
the blood of the intestate’s father; they and heare descended from 
Henry Miller, their common grandfather. 

But the respondents insist that the section under review, taken 
altogether, signifies that when lands have come to the intestate by 
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descent, devise or gift from an ancestor, those persons shall inherit 
who are related to the intestate in the nearest degree of consan- 
guinity by virtue of the blood of such ancestor, and this construc- 
tion was adopted in the court below. This view is said to be com- 
mended by the principles of natural right which should prefer the 
nearest in blood to the ancestor. But when the descent is to be 
cast among the more distant relatives provided for in this section, 
I think the claims of nature are but slight, and, in many instances, 
the increased value which the estate has received in the hands of 
the person last seized, will entitle his nearer kindred rather than 
his ancestors to even these claims. ‘There is nothing in such prin- 
ciples sufficiently decisive to disturb the simple exposition of the 
statute. 

Turning then to this positive law, it may, in the first place, be 
remarked with reference to the interpretation contended for by the 
respondents that if such had been the intention of the legislature, 
it would probably have been expressed more clearly than it is in 
the present enactment. The phrase employed by the learned Vice- 
Chancellor to indicate his idea of the meaning of the law that it 
casts the inheritance upon the person who stands nearest, in virtue 
of the blood of the ancestor, to the person last seized, is so apt and 
at the same time so obvious that the draftsman of this important 
statute could scarcely have failed to use it or some plainly equiva- 
lent words if he had designed to embody that thought. On the 
contrary the language of the act first points out as the heirs those 
who, in virtue of any blood, are nearest in consanguinity to the 
person dying seized, and then excludes these persons only in case 
they are not of the blood of the ancestor from whom the title came. 
The blood of the ancestor merely marks the class in which the 
heirs are to be found, but the person dying seized is the propositus 
whose nearest kindred in that class are the heirs. Such is the 
effect of the plain tenor of the statute. : 

But, in the next place, the construction adopted below cannot 
be maintained without overruling Den v. Jones, 3 Hals. 340. In 
that case the lands in dispute had come to the intestate by descent 
from her mother and were claimed for the half brother and half 
sisters of the intestate, children of her father and not of her mother, 
on the one side and for the brother and sisters of the intestate’s 
mother on the other side. ‘The title depended upon the construe- 
tion of the fifth section of the statute now before us which casts 
the inheritance in certain cases upon brothers or sisters of the half 
blood witb the proviso that if it came to the person dying, seized, 
by descent, devise or gift of some one of his or her ancestors, all 
those who are not of the blood of such ancestor shall be excluded 
from such inheritance. The kindred of the half blood insisted 
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that they were of the blood of the intestate’s mother by the fact 
that she was their mother’s sister, (their father having married two 
sisters) and that therefore they were heirs of the intestate by virtue 
of their half blood. The uncle and aunts urged that the proviso re- 
quired the heritable blood to be traced through the ancestor from 
whom the estate descended, and that by such blood they were 
related to the intestate in the third degree while their opponents 
stood only in the fourth. The court held with the former and 
decided that a half brother or sister of the person dying seized 
may inherit an estate which has come to the intestate from an 
ancestor, provided he or she can trace any degree of consanguinity 
to such ancestor. This decision was rendered over half a century 
ago and within a few years after the passage of the statute in- 
volved, (P. L. 1817, p. 8), and has remained as an undisputed rule 
of property ever since. It should not now be overturned. It ap- 
plies directly to the case before us. There, as here, the law ex- 
cluded from the inheritance those who were not of the blood of the 
ancestor from whom the estate had descended to the person dying 
seized; there, as here, the right to inherit was claimed through 
another than that ancestor, and there, as here, it was sought to 
exclude such right, not because the claimants were not literally 
of the blood of such ancestor, but because the relationship on 
which the claim rested was not derived through him. But the 
decision was that relationship to the person dying seized deter- 
mines the inheritance, provided only the descent shall not be cast 
upon those who are not partakers of the blood of the ancestor from 
whom the estate came. 

In accordance with this ancient authority and also with the 
statute as we read it, the appellants are entitled to the lands in 
controversy. 

The decree below must therefore be reversed. 





JUDGE SWAYNE. 


The following memorial of the life and public services of the late 
Judge Swayne of the U. 8S. Supreme Court was adopted by the 
Ohio State Bar Association on June 16th: 

‘* Noah H. Swayne, who died in New York City on the evening 
of June 8, 1884, in his eightieth year, was an ex-Associate Justice 
of the Supreme Court, and had been one of the mosteminent mem- 
bers of the Bar of Ohio. It is, therefore, in accordance with cus- 
tom, and our desire, that we assemble to-day to place on record 
some memorial of his professional career, and pay our tributes to 
him as a brother. 
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‘Justice Swayne was born in Culpepper county, Virginia, of 
Quaker parentage, on the 7th day of December, 1804. His father 
died when he was four years of age, leaving him to the care of his 
mother, who was an excellent woman of marked vigor of mind, 
who carefully watched over the education of her sons, After 
attending school until he was thirteen years old, he entered an 
academy in high repute among the Society of Friends, in Water- 
ford, Virginia. 

‘* At fifteen years of age he commenced the study of medicine, 
but the death of his preceptor at that time led him to abandon that 
pursuit. He returned to school at Alexandria, where, under a 
good classical instructor, he made a thorough preparation for col- 
lege. The failure of his guardian prevented his entering upon a 
college course, and he was disappointed in his purposes of educa- 
tion. He then became a student of law, at Warrenton, in the 
office of John Scott and Francis P. Brooks. One of his colleagues 
was Henry 8. Foote, afterwards Governor and United States Sen- 
ator, of Mississippi, who continued an intimate friend until his 
death. 

‘* After he was admitted to the Bar in Virginia, in 1823, owing 
to the existence of slavery there, he resolved to remove to the State 
of Ohio. He spent the year of residence necessary before he could 
be admitted to practice in this State at Zanesville, and then 
removed to Coshocton, and entered upon the practice of law there 
in 1825. 

‘* His success was considerable and immediate. He was appoint- 
ed Prosecuting Attorney of Coshocton county in the first year of 
his practice, and in 1829 was elected to the House of Representa- 
tives of the State from that county. 

‘* In 1830, President Jackson appointed him the United States 
Attorney for the District of Ohio. As the United States Courts 
were then held in Columbus, he removed to this city, and remained 
a citizen of Columbus until after he removed to Washington as his 
place of residence, subsequent to his appointment as-a Justice of 
the Supreme Court. 

‘In 1832, he married at Harper’s Ferry, Virginia, to Miss Sarah 
Ann Wager, a lady of cultivation, of great moral worth and 
superior judgment. His wife was the owner of slaves at the time 
of their marriage, but agreeing with her husband as to the wrong 
of slavery, they were all emancipated. 

‘* He was now fully launched upon the duties of his profession, 
and became eminent both in civil and criminal practice. His ear- 
lier career was marked by his ability as a jury lawyer. His cross- 
examination of witnesses and his addresses to the jury attracted 
great attention and admiration. He was also an industrious reader 
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of cases, and, from the first, carefully noted the points decided 
upon the various questions which arose in hisexaminations. These 
he so arranged and preserved that he could refer to them upon a 
moment’s notice, and was able to produce precedents and authori- 
ties which, in that day, made him a formidable opponent in nisi 
prius practice. He was employed in many of the leading cases 
arising in Central Ohio, both the State and Federal Courts, and was 
either associated with or opposed to Ewing, Stanbery, Hunter, 
Goddard, Wilcox, Swan & Andrews, Chase, Corwin, Fox, Thur- 
man, Green, Olds, and many others of that generation of lawyers, 
as well as many of the generation who succeeded them and remain. 

‘*In February, 1862, President Lincoln appointed him an Asso- 
ciate Justice of the Supreme Court of the United States, which 
appointment was unanimously confirmed by the Senate. He occu- 
pied this position and performed its varied duties until January, 
1881, when he retired, under the provision of the statute for that 
purpose. Besides his professional duties thus briefly sketched, he 
performed many and varied public services. 

‘*From 1837 to 1840 he served asa Fund Commissioner of the 
State of Ohio, with Alfred Kelly and Judge Gustavus Swan, ata 
very critical period of the financial affairs of Ohio. 

‘** He also aided in establishing the institutions for the education 
of the blind and deaf and dumb, and the first asylum for the insane. 

‘* At the outbreak of the war of secession he gave his whole time 
in aiding Governor Dennison to put troops in the field, and felt a 
deep interest in the event. His eldest son and partner, with his 
entire approbation, went into the service, and served throughout 
the war with distinction. 

‘* As Justice of the Supreme Court his circuit covered a large 
extent of territory, and at one time he had assigned to him another 
circuit, which required him to hold court in New Orleans and other 
Southern cities. 

‘* His labors were arduous, but he always performed them with 
cheerfulness and promptness. He was greatly aided in the decis- 
ion of his cases and the writings of his opinions by the practice he 
had followed of preserving a reference to all authorities he had 
examined in the preparation of his cases at the Bar. * * * 

‘* Justice Swayne was a man of fine physical development and 
personal appearance, cheerful and pleasant manners, cordial greet- 
ing, warm and constant friendship to old and young alike. He 
was fond of conversation, and loved to discuss questions of litera- 
ture and history. He was especially interested in the literature 
and history of the people of ancient India and of Assyria. He had 
that thirst for learning which so often accompanies an active law- 
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yer’s career, and to the end of life delighted in these and similar 
studies. 

** After he retired from the Bench, his wife died in Washington, 
and thus broke up his home, which had been noted for its retined 
and genial hospitality. He removed to New York, to spend his 
remaining days with his daughter, and had a room at the offices of 
his son, where many of his old friends called to enjoy an hour with 
him. 

‘*In his conversations of late years he often spoke of the ap- 
proaching end of life without fear, but with evident sadness at the 
thought of parting with his friends. He said that he had the full 
measure of days, and more than the nsual prosperity of life ; that 
his domestic life had been one of great enjoyment, and that his 
family were all comfortable and honorably settled in life; that he 
had always had warm and dear friends, and his full share of honors 
and distinctions, and that he had no right, as he had no disposition, 
to complain that his life was near its close. 


INNS OF CHANCERY.—I. 


It is not our purpose here to deal with the Inns of Court, but to 
confine our attention to those smaller houses, the Inns of Chan- 
cery; however the early history and origin of the two have so much 
in common that some notice of the former is necessary to under- 
stand the latter. Aboutthecommencement of the twelfth century, 
influenced by the ‘‘rennaissance”’ of the civil law on the Continent, 
the clergy attempted to introduce it into England, Theobald, the 
Primate, in 1138 appointing ‘‘ one Roger surnamed Vicarius’’ as 
Professor of this subject at Oxford. But the love of the English 
for home produce raised such a storm of disapprobation against 
the innovation that the scheme of the clerics broke down at every 
point, and a complete victory was gained for ‘‘ the mild and rational 
system,’’ as Blackstone calls it, of the English common law, whose 
undisputed supremacy was from henceforth universally recognized. 
We gain some idea of the popular feeling on the subject when we 
find a usurper like Stephen obtaining ‘‘mob love’’ by forbidding 
the study of the civil law. The clergy, however, still retained 
possession of the Court of Chancery, and ousted from the Univer- 
sities the study of the common law, tolerating only the canon law 
and the Civil Code of the Emperor Justinian. Their bitter oppo- 
sition to the law of the land but served to popularise its study and 
revive its prestige. Its professors banded themselves together in 
a compact body, or guild, whilst its exclusion from Oxford and 
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Cambriege forced the common lawyers into founding for themselves 
a legal University in London. 

The earliest school of law seems to have been a ‘'‘havies’ Inn, in 
the village of ‘‘Old Bourne.’’ Thavies’ Inn is now no more, for 
though there still exists a block of buildings of that name, it only 
consis:s of private houses, and is, we. believe, no longer, as ‘‘ Mr. 
Guppy ’”’ knew it, ‘‘extra parochial.’? Thavies Inn, which was at 
its foundation an Inn of Court, seems to have been instituted about 
the time of the fixing by Magna Charta of the Common Pleas at 
Westminster. Henry the Third was also intimately connected 
with the rise of the study of the common law. In his reign the 
Exchequer and King’s Bench were also made stationary at West- 
minster Hall; and we have moreover, his famous statue addressed 
to the sheriffs and Lord Mayor of London forbidding the study of 
‘‘the law’? in the city—a decided blow to the clergy, and an 
equally decided gain for the new college. It was, however, our 
English Justinian, Edward the First, w “ho directed the then Chief 
Justice to nominate a fixed number of lawyers to serve his court, 
and not to permit any other to practice there; and from this period 
the new college in Holborn gradually hived off into numerous other 
similar colleges, till, in Edward the Third’s time, we find the 
Knights of St. John of Jerusalem demising their premises of the 
is New Temple” to certain professors of law from Thavies Inn in 
**Qld Bourne.’? Whenthetwoclasses of houses, Inns of Chancery 
and Inns of Court, separated is not exactly known; but we find 
them quite distinct in Henry the Sixth’s time, when Fortescue: 
gives us a graphic description of theirfunctions. Inns of Chancery 
were then preparatory schools, at which it was necessary for a 
student first to enter himself, and from which, when sufficiently 
mature in legal lore, he went to an Inn of Court, generally, but 
not necessarily, to that one to which his Inn of Chancery was 
affiliated. In the case of his going to another, his admission fees 
were somewhat higher. But not law merely was taught in these 
Inns, nor were they frequented only by those intended for the 
profession of the ‘‘long robe.’’ For Fortescue tells us how noble- 
men and gentlemen of estate generally entered their sons in some 
Inn of Chancery, so that they might obtain sufficient knowledge of 
the rudiments of law to enable them to discharge the duties of 
their position in an adequate manner, and, at the same time, 
become versed in the polite accomplishments of dancing, music, 
and gentlemanly deportment. This will account for the number 
of men other than lawyers whose names occur so frequently in the 
records of these Inns, as Laud and Juxon, who would simply enter 
as what were termed ‘‘lay members.”’ In the case of such lay 
members, they rarely went further than an Inn of Chancery. 
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Great care was taken, especially at Gray’s Inn and its appendant 
Inns of Chancery, to secure the admission of none but ‘‘ men of 
descent.’’ The students were somewhat zealously looked after in 
the matter of attire. In hall, chapel, and court, a sombre colored 
gown and a round cap were essential; nor were swords, colored 
hose, extravagantly long hair, or ‘‘ curiously cut’’ beards allowed. 

The year at these Inns was divided into Learning Vacations, 
Term Times, and Dead, or Mean Vacations. There were two learn- 
ing vacations—the Lent and the Summer—but the signification of 
vacations was somewhat different to what would now be expected, 
for ‘‘in these vacations are the greatest conferences and exercises 
of study.’ The educational system consisted of a species of mock 
trials, to wit, moots, and of the lectures of the Readers. In order 
to understand the moot system, it is necessary to explain the terms 
utter, ouster, or outer barrister, and inner barrister. An outer 
barrester was ‘‘such as from his learning and standing is called by 
the Benchers to plead and argue in the society doubtful questions 
and cases, which are called moots; and whilst they argue the said 
cases they set uttermost on the forms of the Benchers, which they 
call the Bar.’? An inner barrister lacks the standing and learning 
of an outer barrister, and could only argue at moots in Mean 
Vacation. The readers in each of the Chancery Inns were taken 
from the utter barristers of that Inn of Court which was attached 
to it. Stow, writing in 1598, gives the following description of a 
moot in an Inn of Court, which serves for an Inn of Chancery, 
except that two utter barristers from each Inn of Court supplied 
the place of benchers there, and the ‘‘ mooters’’ would have to be 
taken from among the students. ‘‘In these vacations,’’ we read, 
‘‘after supper in hall, the reader (with one or two of the benchers) 
comes in, to whom one of the utter barristers propounds some 
doubtful case, which being argued by the benchers and lastly by 
him that moved the case, the benchers sit down on the bench at 
the upper end of the hall; and upon a form in the middle of the 
hall sit two utter barristers, and upon both sides of them, on the 
same form, sits one inner barrister, who in law French doth declare 
to the benchers some kind of action, the one being, as it were, 
retained for the plaintiff, the other for the defendant, which ended, 
the two utter barristers argue such questions as are disputable 
within the case. After which the benchers do likewise declare the 
opinions, as how they take the law to be in the questions.’’ We 
learn from *‘ Manningham’s Diary’’ what is meant by the inner 
barrister’s declaring ‘‘some kind of action.’? They merely read 
out the names of the supposed parties, stating the bare facts and 
the form in which the action was brought. He also tells us that 
each member had ‘‘a turn” assigned to him for a certain number 
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of moots in the year. 
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In Dead, or Mean Vacation, utter barristers 


sat as benchers at moots, the ‘‘mooters’’ being inner barristers. 
The readers’ lectures were not dissimilar to moots; when the 
reader lectured, an outer barrister would rise, and oppose his view 
of the law, and the reader replied and defended it.—Pwmp Court. 





VARIOUS TOPICS. 


CIVIL SERVICE REFORM. 


A circular has been issued by the Civil 
Service Reform Association, of New York, 
showing what has been done in New York, 
and what may be done elsewhere. 

The Association congratulates the friends 
of the cause upon the victories gained in New 
York for state and municipal reform, and 
gives the following summary of the main 
provisions of the laws which have been enact- 
ed in New York. 

The specific object of the circular is ex- 
plained to be to impress upon reformers in 
each State the hopefulness of a like reform 
impelled by like methods. After pointing 
out the peculiar difficulties which opposed 
themselves in New York, the circular pro- 
ceeds as follows : 

STATE SERVICE. 

1. The State Commission classifies the 
service, prescribes the rules, and presides 
over the examinations. It is empowered to 
inquire into the nature, tenure, and salary of 
all offices; to subpoena witnesses and order 
the production of books and papers; and to 
recommend any needed legislation. 

2. All admissions to the state service are 
through the competitive system, with the ex- 
ception of elected officers, those confirmed 
by the Senate, and laborers, and of 52 spe- 
cial cases added by the Commissions for rea- 
sons ample and fully stated. 

CITY SERVICE. 

1. The law applies to every incorporated 
city in the state. Of these there are 23, viz., 
Albany, Auburn, Binghampton, Brooklyn, 
Buffalo, Cohoes, Elmira, Kingston, Lock- 
port, Elmira, Kingston, Lockport, Long Is- 
land City, Newburg, New York, Ogdens- 
burg, Oswego, Poughkeepsie, Rochester, 


Rome, Schenectady, Syracuse, Troy, Utica, 
Watertown and Yonkers. 

2. The mayor of each is required to carry 
out the reformed system. 

3. Admissions to the city service are 
through the competitive system, the only ex 
ceptions being elected officers, subordinates 
to superiors financially responsible for them, 
officers in charge of and accountable for 
public moneys, those in the Educational De- 
partment, and (possibly) election officers. 

4. The rules or changes promulgated by 
any mayor are subjected to the approval of 
the State Commission. 


GENERAL PROVISIONS CONTROLLING BOTH 
STATE AND CITY SERVICE. 

1. No recommendation or certificate, ex- 
cept as to character or residence, can be re- 
ceived from any member of the legislature, 
officer cofirmed by the Senate, or Judge. 

2. All assessments solicitations of 
every kind are prohibited. 

3. Political opinions or affiliations may 
not be inquired into. 

4. Officials and candidates for office are 


and 


forbidden to use or promise influence towards 
securing office as a reward for votes or influ- 
ence. This, as well as the use of threats, is 
defined and punished as ‘‘ bribery.” 

5. Honorably discharged soldiers and sail- 
ors are. preferred over other competitors of 
equal merit. 

This subject is generally considered to be 
political rather than legal, but the influence 
of the Bar is very great upon questions of 
political principle like this, and that the Bar 
is greatly interested in the ultimate effect the 
reform will have upon the character of the 
legislature. 

The evils of the present system have not 
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yet been so severely felt in New Jersey as 
they have been in larger states, but the bene- 
fits of the change will be the same in kind, 
and in our large cities the principle adopted 
in New York may be applied with the same 
good results. The problem here is to de- 
vise a plan which will establish the principle 
without imposing the burden of machinery 
too cumbrous to be easily provided and op- 
erated in a small state like this. 

May we not have suggestions from lawyers 
who have given the subject some thought? 





DRUNKENNESS AS AN EXCUSE 
FOR CRIME. 


An excellent article on this subject, by 
John D. Lawson appears in the American 
Law Register for April. He quotes the au- 
thorities by which the general rule is estab- 
lished and then discusses the several excep- 
tions to it under eight heads: (a) Insanity pro- 
duced by Intoxication. (6)Premeditation and 
Deliberation. (¢) Intent. (¢@) Knowledge. (e) 
Threats. (/) Provocaticn. (g) Self De- 
fense. (4) Involuntary Intoxication. Un- 
der the second head, Premeditation and 
Deliberation, he cites the charge of Judge 
Hornblower, quoted in 2 Ameriean Crim- 
inal Law, § 1103, and refers 
take the 
subject; and also quotes, at length, a very 


to other 
cases which 


strong argument on the other side, in the 
opinion of the court in Jones v. State, 29 
Ga. 594, in which it is contended that evi- 
dence of intoxication ought to be admitted, 
** not to excuse the crime but to show that it 
was not committed at all,’’ that is to say, that 
there was not the deliberation required to 
make the crime murder in the first degree. 
We earnestly commend this to New Jersey 
lawyers who have accepted Judge Horn- 
blower’s conclusions as indisputable. 





THE U.S. SUPREME COURT. 


We have received a pamphlet containing 
‘* The argument presented by the Law As- 
sociation of Philadelphia before the Judiciary 
Committees on behalf of certain proposed 
Legislation in Relief of the delay suffered by 
Suitors in tne Supreme Court of the United 
States,” and also another pamphlet contain- 
ing ‘‘The Oral argument made by the Special 


same view of the. 
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Committee of the Association before the Ju- 
diciary Committee of the House.” The Com- 
mittee consist of some of the most able and 


- thoughtful men at the Philadelphia bar and 


they have done their work thoroughly. They 
have analyzed the cases pending in the Su- 
preme Court and found out from which 
source of jurisdiction come the most cases, 
and have learned that by far the largest 
number are those in which the jurisdiction of 
the Circuit Courts was acquired by citizen- 
ship only. These are nearly one third of the 
whole number. They propose as a relief to 
the Supreme Court to amend the statutes al- 
lowing removals, and restrict the power of 
removals to a defendant being an alien, ora 
citizen of a state other than that in which 
the suit is brought, and require him to file 
an atfidavit of local prejudice. It is proposed 
also to establish a Court of Appeal for these 
cases alone to hold sessions four times a year, 
once in each of the four great divisions of 
the Union. The various bill already intro- 
duced and the bills proposed are printed with 
the report. 





CONTEMPT OF COURT IN THE 
MANAGEMENT OF SAV- 
INGS BANKS. 


The proceedings against the managers of 
the Newark Savings’ Institution for contempt 
of court are somewhat anomalous. They 
are a private prosecution in the form.of a 
civilsuit, not for the redress of private in- 
j ry, but to punish the managers for mis- 
management, and to vindicate the dignity of 
the court. 

The court, however, declines to consider 
the proceedings as in any sense its own, and 
treats the petitioners as private suitors, It 
refused, for instance, to allow an amendment 
of the petitioners, because it did not appear 
that the facts were unknown to the petition- 
ers when their petition was filed; and would 
not allow the suggestion that the proceedings 
were taken for the benefit of the court, and 
that the court could, therefore, amend them 
at its pleasure. 

The hearing was adjourned from about 
June 2oth to July gth to allow the testimony 
of Fish and Hatch to be taken in New York, 
and when the testimony came in it was ob- 
jected to on the ground that after the short- 
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hand notes had been written out by the 
commissioner alterations were made in them 
in pencil at the request of the witness in the 
absence of counsel before they were signed, 
and yet the notes as written still appeared in 
ink, so that it could not be determined what 
the testimony really was. The Vice Chan. 
cellor (Van Fleet) sustained the objections 
and excluded the testimony, but allowed the 
petitioners thirty days in which to take it 


again. It is not easy to see what was gained 


by the objection, since the ‘managers have 
been protesting against delay. : 


UPON HIS HONOR, 


An Irish witness was duly sworn in a case 
in Essex county some years ago, when the 
opposite counsel said to him: ‘‘ Now, Pat, 
recollect you have sworn on the Bible that 
all you say shall be true.” ‘Oh, yes,” said 
Pat. ‘‘ But will it be true, on your honor, 
Pat ?” said the counsel.” “Och, Mr Fre- 
linghuysen,” said he, ‘* but you’ve got me 
there, sir.” 





THE INDEX TO THE LAWVS. 


It will be observed that the index of the 
laws of 1884, published in this journal, is 
made, so far as possible, under the heads 
contained in the Revision, so that this index 
may serve as @ supplement to the Revision. 

Extra copies of the Laws, bound in paper 
covers, may be had for twenty-five cents, by 
writing to the publishers. 


BOOK NOTICES. 





THE AMERICAN LAW OF TAXATION as de- 
termined in the Courtsof the Last Resort in 
the United States, by Robert Desty, editor 
of the Federal Reporter, author of ** Amer- 
ican Criminal Law,” etc., Vol. I. St. Paul: 
West Publishing Co., 1884. 

Mr. Desty, with his usual diligence in ex- 
amining cases, and the faculty of concise 
statement, for which he is distinguished, has 
written a book which states the rules and 
principles of the law of taxation, and illus- 
trates them with concise references to a vast 
number of cases. The principles are clearly 
stated and for the most part they express the 
substance of the majority of the cases, but 
there is little or no weighing authorities or 


balancing of reasons, and in some cases there 
is no reference to dissenting authorities. On 
the subject of local assessments, for example, 
Mr. Desty says that they must be referred to 
the taxing power and not to the power of 
eminent domain, and do not fall within the 
constitutional prohibition against taking pri- 
vate property for public uses without com- 
pensation; and he does not so muchas allude 
to the opinion of the New Jersey Court of 
Errors and Appeals in State, Agens pros., v. 
Newark, 37 N. J. L., (8 Vr.) 415, nor to the 
whole course of decisions in New Jersey 
since that case. New Jersey may be wrong 
in this matter, but the arguments in these 
cases are worth noticing. It may be that 
they will be discussed in the second volume, 
but if such important cases are omitted it is 
of no avail to say in the preface that 10,000 
cases have been examined. We do not wish 
to disparage the book. This may be but a 
single omission. 

The work is especially useful because it 
treats of taxation under the American law 
and limited by the American constitution; 
showing the limits of the power of the legis- 
lature, and the effect of exemption granted 


to corporations. 


FEDERAL Decisions. Cases argued and de- 
termined in the Supreme Circuit and Dis- 
trict Courts of the United States, arranged 
by William G. Myer. Vols. ILL. and IV, 

ailments — Banks — Bills and Notes— 

Bonds—By Laws. 

These two volumes include very important 
topics, and itis a great advantage to have 
before you in regular order all the decisions 
of the Federal Courts upon such subjects as 
these, Under the heads of bonds are found 
the cases upon the powersof towns and coun- 
ties to issue bonds for improvements, and 
the effect of informality in the issue of the 


bonds. 





BOOKS RECEIVED. 


THE AMERICAN LAW OF TAXATION, as de- 
termined in the courts of last resort in the 
United States, by Robert Desty. Vol. I. 
St. Paul: West Publishing Co., 1884. 


New Jersey Law Reports. Vol. 46. G. 
W. Vroom, Reporter. 17 Vroom, Part I. 
This contains the cases decided at the 
February Term of the Supreme Court, and 
the March Term of the Court of Errors. 





